
 

 
 
 
 
September 15, 2009 
 
 
Via Electronic Mail 
 
Elizabeth M. Murphy 
Secretary 
Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C.  20549-1090 
 
Re: Proxy Disclosure and Solicitation Enhancements (S7-13-09) 
 
Dear Ms. Murphy: 
 
I write to express support for the Securities and Exchange Commission’s Proposed Rule, Proxy 
Disclosure and Solicitation Enhancements (the “Proposed Rule”).  As principal fiduciary of the 
$21.8 billion Connecticut Retirement Plans and Trust Funds (“CRPTF”), I have long been an 
advocate for responsible executive compensation policies and practices, including a more 
rational correlation between pay and long-term company performance, greater transparency 
surrounding executive pay — such as disclosure of compensation consultants — and greater 
shareholder input on compensation-related issues.  I have also supported initiatives to strengthen 
the accountability of corporate boards and enhance their role in risk oversight. 
 
These initiatives reflect my conviction that corporate governance can and does affect the value of 
companies in the CRPTF’s portfolio.  Robust board oversight is a valuable counterweight to 
management’s undue influence.  Appropriate incentives linked to company performance reward 
superior performance without encouraging excessive risk taking.  The Proposed Rule will give 
investors meaningful information about corporate governance and compensation that will enable 
them to evaluate company practices and make better-informed voting and investment decisions.   
 
Attached are my comments concerning some of the questions raised by the Commission as well 
as suggested changes to strengthen various provisions of the Proposed Rule.  My main point calls 
on the SEC to consider adopting the following as part of the Final Rule. 
 
 



 

Proposed Reforms in the CD&A 
 

• Disclosure of pay elements that impact risk and decision-making, including internal pay 
equity, “hold-to-retirement,” and clawback provisions; 

• Discussion of performance metrics and specific targets for performance measurement 
periods that have ended; 

• Disclosure of realizable compensation, accumulated wealth and walk-away pay; 
 
Compensation Consultant Disclosure 
 

• Disclosure of all fees paid when a consulting firm provides executive 
compensation/director consulting and other kinds of services to the same company; 

• Disclosure of policies and procedures at compensation consulting firms designed to 
mitigate conflicts of interest, including equity ownership and incentive compensation 
arrangements; 

 
Compensation Committee Report 
 

• Requirement for board compensation committees to sign off on the compensation 
committee report such that the report is deemed “filed” and inclusion of the CD&A 
disclosure within this report; 

 
Proposed Reforms Related to the Board of Directors 
 

• Extension of disclosure of director skills and experience to include qualifications to serve 
on key committees, such as audit and compensation committees; and 

• Clarification of “material risk” to include risk related to sustainability, such as climate 
risk. 

 
Beyond our comments, please also know that I support the perspective of the Council of 
Institutional Investors in its separate comment letter to the SEC on the Proposed Rule. 
 
I appreciate the opportunity to express my views to the Commission on this matter.  Please feel 
free to contact Assistant Treasurer of Policy Meredith Miller should you have    any questions 
concerning these comments.  Ms. Miller can be reached at (860) 702-3294 or 
meredith.miller@ct.gov. 
 
Sincerely, 
 
 
Denise L. Nappier  
State Treasurer    
 
Attachment 
 
 
 



 

Comments of Connecticut State Treasurer Denise L. Nappier 
Proxy Disclosure and Solicitation Enhancements (S7-13-09) 

 
 

Background 
 
 The CRPTF has long viewed executive compensation as among the most important 
corporate governance issues.  How a board chooses to pay executives reveals a great deal about 
how well the board is fulfilling its responsibilities on behalf of shareholders.  As the financial 
crisis has demonstrated, misaligned incentives can induce executives to take risky actions that 
are not in companies’ and shareholders’ long-term best interests.  Recently, public and media 
attention has reinforced the CRPTF’s commitment to effecting compensation reform.   
 
 To that end, the CRPTF has promoted initiatives at individual companies on a variety of 
executive compensation issues with a focus on fostering pay practices that reward long-term 
sustainable performance at portfolio companies. The CRPTF also engaged Citigroup and AIG on 
issues related to risk and executive pay.  Shareholder proposals seeking an advisory vote on 
executive pay at three companies—Sun Microsystems, CVS Caremark and Tupperware 
Brands—garnered majority shareholder support, while two others received significant votes in 
favor. Other initiatives dealt with compensation consultants, internal pay equity, severance 
policy and “hold-to-retirement” requirements. 
 
 Throughout these engagements, the CRPTF has stressed the importance of ensuring that 
shareholders have sufficient disclosure about pay policies and practices to make informed voting 
and investment decisions. Settlements of proposals at Limited Brands, Merck and Avon Products 
led those companies to include enhanced disclosure on compensation consultants in their proxy 
statements.  Similarly, the CRPTF’s engagements at Goodyear Tire & Rubber and Lockheed 
Martin in 2009 resulted in more proxy disclosure regarding the role of internal pay equity in the 
pay-setting process; similar engagements in 2008 also brought about disclosure improvements. 
 
 The CRPTF has also been active on issues related to board accountability and leadership, 
as well as board oversight of risk.  A shareholder proposal pressing for an independent board 
chairman at Walt Disney Co. contributed to the company’s decision to separate the roles.  This 
year, the CRPTF sponsored proposals on the subject at Exxon Mobil and Time Warner.  The 
CRPTF also continues to engage with companies on other issues critical to the bottom line, 
including board diversity and climate risk.  
 
Proposed Reforms to the CD&A 
 
 The changes the Commission has proposed to the Compensation Discussion and Analysis 
(“CD&A”) section of the proxy statement will provide investors with meaningful information 
that will improve the quality of voting and investment decisions.  The changes should apply to 
all companies that file proxy statements, as there is no reason to believe that compensation 
policies and practices have less impact at smaller companies or companies in particular 
industries, the recent focus on financial companies notwithstanding. 
 
 The Commission’s proposal to require companies to include in the CD&A a discussion of 
how compensation policies and practices create risk that may have a material effect on the 
company is commendable.  Especially critical is its coverage of policies and practices applicable 



 

not only to senior executives but also to employees further down in the organization.  Although 
the compensation of senior executives is important because they oversee the development and 
execution of company strategy, the compensation of lower-level personnel, such as risk 
managers, traders and business area heads, can have at least as large an impact on risk.  The 
Commission should expand this discussion to include elements of director pay that could create a 
material risk, since the incentives provided to directors can also skew decision making.  
 
 The Commission should provide more guidance to companies in determining whether a 
risk is material for purposes of this discussion.  Experience under the principles-based approach 
of the CD&A has shown that many companies will use the absence of a specific requirement or 
illustration to conclude that disclosure is not necessary on a topic.  For that reason, it would be 
useful for the Commission to provide examples of the types of risks included in this new 
discussion. 
 
 Further, the Commission should require disclosure, including not just description, but 
analysis, on several specific items that apply to companies of all sizes and industries and about 
which there is widespread agreement regarding their possible material impact on risk.  Those 
items are: 

• Whether a company has a “hold-to-retirement” or similar policy and, if it does, that 
policy’s terms; if not, why not; 

• Whether the company has a clawback or similar policy and, if it does, a description of 
that policy; if not, why not; 

• Whether the company has any mechanism for retaining some portion of executive 
bonuses for a period of time to ensure that the performance on which the bonus was 
based was sustainable; if not, why not; and 

• Whether and how the company considers internal pay equity in setting executive pay; if it 
doesn’t, why not. 

 
 To allow shareholders to determine whether compensation received by an executive is the 
result of performance goals set by the compensation committee, the degree to which the 
executive meets those goals, and the timing of actual payments of compensation, the 
Commission should require a tabular presentation that clearly delineates these.  The presentation 
should include (a) the potential (or realizable) compensation for the current year for each Named 
Executive Officer (NEO) in each compensation category, based on the performance metrics set 
for that executive (this could be a range), (b) the compensation in the past year, based on 
performance against performance metrics, and (c) the actual compensation received during the 
past year (including vesting of restricted stock, exercise of stock options, salary, bonus, etc.).   
 

To clearly show how compensation is related to performance, companies should also be 
required to disclose performance metrics and specific targets for performance measurement 
periods that have ended.  Investors have been disappointed by the frequency with which 
companies have refused to disclose this information, claiming that to do so would cause 
competitive harm.  The likelihood of such harm with respect to targets no longer in use is 
remote, and not disclosing them prevents investors from accurately assessing how strong the link 
is between pay and performance and whether the choice of performance metrics or targets 
incentivizes the taking of excessive risk. 
 
 Finally, the Commission should mandate disclosure of accumulated wealth and walk-
away pay in the CD&A.  Specifically, the Commission should require companies to disclose the 



 

total value of all equity (including the value of all vested stock options) and pension benefits held 
by a NEO at the end of the reporting period.  Moreover, investors would greatly benefit from 
tabular disclosure of walk-away pay, including potential payments under different termination 
scenarios such as retirement, termination for cause, termination without cause, or a change-in-
control.  Such disclosure would provide shareholders with a more complete picture of 
compensation practices and awards at the companies in which they invest. 
 
 
Compensation Consultant Disclosure 
 
 We thank the Commission for considering our May 12, 2008, rulemaking petition1 to 
require disclosure of more information on consultants engaged to advise on executive 
compensation and strongly support the Proposed Rule.  Although consultants’ advice and survey 
data are often cited by companies in justifying levels of pay and pay programs, investors do not 
have any way of knowing whether this advice is independent.  Specifically, investors aren’t able 
to assess the extent to which a consultant’s objectivity might be compromised by the provision of 
other consulting services, not related to executive compensation, for the company or its 
management.   
 
 There is reason to believe that conflicts of interest involving compensation consultants 
are worthy of concern. A 2007 study by the House Committee on Oversight and Governmental 
Reform (“Oversight Committee Study”), using data subpoenaed from consulting firms, found 
that on average, consulting firms that provided both executive compensation and other kinds of 
consulting to companies were paid nearly 11 times more for the other consulting than for the 
executive compensation services. At 27 companies, this ratio was higher than 20 to one. 2   
 
 The Oversight Committee Study also found that more acute conflicts of interest, as 
measured by the fee ratio between executive compensation and non-executive compensation 
services, were associated with higher levels of executive compensation.3  And although the 
Oversight Committee did not probe compensation consultant companies on the issue of equity 
ownership, it did suggest that consulting firms may actively seek out potential employees who 
can cross-sell other products and services unrelated to the consulting function.4   
 
 All of this adds up to a strong case for requiring disclosure of services other than 
executive compensation consulting a firm has provided to an executive compensation client or its 
board, the fees associated with all engagements, the role of management in hiring the consulting 
firm for these other services and whether the compensation committee has approved the 
provision of other services.  To provide a complete picture of actual or potential conflicts of 

                                                 
1 Rulemaking Petition No. 4-558, “Request for rulemaking requiring companies to disclose in the proxy 
statement the fees associated with all engagements for a single company and any ownership interest a 
consultant working for the compensation committee may have in the parent consulting firm,” May 12, 
2008. 
2   House Committee on Oversight and Governmental Reform, “Executive Pay:  Conflicts of Interest 
Among Compensation Consultants,” at 4 (Dec. 2007). I am aware of other studies that purport to find no 
relationship between full-service compensation firms and higher executive pay. Because there currently is 
no requirement that companies disclose fees for executive consulting and other consulting services, these 
studies rely on narrow slices of information, which precludes them from drawing meaningful conclusions. 
3   Id. at 6-7. 
4   Id. at 8-9.  



 

interest, the Commission should also require disclosure of any policies the consulting firm has 
regarding (a) ownership of equity interests in the firm by consultants who provide executive 
compensation consulting services and (b) incentive compensation arrangements that base an 
executive compensation consultant’s compensation on revenue derived from services outside the 
realm of executive compensation.  
 
 The Proposed Rule requires disclosure of information relating to potential conflicts of 
interest when a consultant has provided both consulting on executive/director compensation and 
other consulting services.  The Proposed Rule states that a consultant is not considered to have 
provided executive/director consulting services simply by virtue of having “consult[ed] on any 
broad-based plan that does not discriminate in scope, terms or operation, in favor of executive 
directors or officers . . . .”  Although a carveout of this type is sensible, it should be defined 
narrowly to ensure that the services it describes are confined to plan design and not to 
recommending that a compensation committee take any particular action—such as making a 
specific grant or award—under the plan.  
 
 The comment record for this release documents that several consulting firms met with 
Commissioners Aguilar and Paredes following the release of the Proposed Rule to present a 
model proxy disclosure on the selection and role of the compensation consultant.  Notably, this 
model omits disclosure of the fees paid for executive compensation consulting and other 
consulting services provided to the company and it omits any mention of equity ownership by 
the consultant who provides executive compensation services.   
 

Unlike the Proposed Rule, which gives the investor the ability to determine if potential 
conflicts of interests may exist, the model gives the compensation committee  complete 
discretion to make that decision, subject to disclosure of its reasoning.  Specifically, the model 
provides disclosure of fees paid to the consultant’s firm for non-compensation consulting 
services only as a percentage of firm revenues.  This approach ignores the findings by the 
Oversight Committee which showed that 37% of the Compensation Committees who used 
compensation consultants that also provided services to management characterized such 
consultants as “independent” in the annual proxy statement.  Moreover, the percentage cited 
above ignores the relevant ratio for conflicts of interest: the proportion of total fees paid for 
services provided to the Compensation Committee versus fees for services provided to the 
company and its management.  Finally, the percentage of revenues approach does not address the 
cross-selling incentives that may exist when a single firm provides services to both the 
Compensation Committees and to management.   
 
Compensation Committee Report 
 
 Under the current rules, the CD&A is part of the company’s disclosure and is deemed 
“filed” with the Commission.  The Compensation Committee Report, a skeletal section stating 
whether the Compensation Committee reviewed and discussed the CD&A and whether it 
recommended that the CD&A is included in the company’s annual report and proxy statement, is 
deemed filed.  The Compensation Committee Report, however, contains none of the substantive 
information regarding executive compensation policies and practices that appears in the CD&A.   
 
 As a result, the members of the Compensation Committee do not have ownership of the 
CD&A, despite the fact that it is their decisions that determine its contents.  The unsatisfactory 
disclosures found in the CD&A since it was created by the Commission’s 2006 rule revisions 



 

may stem, at least in part, from this disconnect between compensation disclosures and the 
directors responsible for them.  The disavowal of responsibility by key actors in the Bank of 
America/Merrill Lynch bonus debacle—with both sides blaming the lawyers—illustrates the 
nature of the problem. 
 
 To remedy this situation, the Commission should fold the CD&A into the Compensation 
Committee Report and require that the Compensation Committee Report appear in the proxy 
statement above the names of the Compensation Committee’s members.  The Compensation 
Committee Report should be deemed “filed,” subjecting it to liability under the Exchange Act.  
These changes would restore accountability to the Compensation Committee, which is where it 
belongs. 
   
Proposed Reforms Related to the Board of Directors 
 
 The Commission’s proposed changes designed to elicit more disclosure regarding 
director nominees and the role of the board will be helpful to investors in evaluating individual 
directors and assessing the board as a whole.  The proposed disclosures regarding directors, 
especially the proposed new information on the experience, skills and qualifications they bring to 
the board, should appear each year, so shareholders can get a complete picture of the board even 
if they are not voting on some of the directors that year.   
 
 The Commission should extend the disclosure requirements dealing with directors’ 
qualifications to board committees, including committees such as finance, risk management and 
corporate responsibility committees; although these are not considered to be “key” monitoring 
committees, they may be as important as key committees at some companies.  Companies should 
be encouraged to disclose this new information in a user-friendly format; attached to this letter is 
an example of such disclosure provided by Canadian public company Nexen, Inc. 
 
 Requiring that companies disclose the current board leadership arrangement, why it 
believes that arrangement is the best one for the board under the circumstances, and information 
regarding the lead director role (if there is one) fills a gap in current disclosure.  Although more 
large companies are shifting toward having independent board chairmen, the single CEO/chair 
arrangement is still the norm among U.S. public companies.  Investors currently do not know 
why particular board leadership structures are in place at companies.  
 
 The Commission has asked whether it should require specific disclosure regarding board 
diversity.  There is strong evidence that board diversity is associated with better firm 
performance.  A recent report by the California Public Employees Retirement System entitled 
“Board Diversification Strategy: Realizing Competitive Advantage and Shareholder Value,” 
found that more diverse boards, especially those with more women, were in place at higher-
performing companies.  Companies whose boards were in the top quartile for female 
membership outperformed those in the bottom quartile by 53% for return on equity, 42% for 
return on sales and 66% for return on invested capital.  Accordingly, disclosure regarding the 
role of diversity in the director nomination process will be useful to investors in making voting 
and investment decisions.   
 
 The Commission’s proposal that companies must explain the role of the board in risk 
management will be a timely and welcome addition to the proxy disclosure.  The recent financial 
crisis has highlighted the effect of lax board oversight of risk; investors learned only after the 



 

fact that many companies’ boards did not fully understand the nature and extent of risks the 
companies had assumed.  This discussion will complement the enhanced disclosure regarding the 
qualifications of directors, including the discussion of how directors are a good fit for any risk 
management or similar committee. 
 
 As with the compensation risk discussion, the Commission should provide guidance 
regarding the kinds of risks covered by the rule.  Specifically, the Commission should make sure 
it is clear in the adopting release that “material risk” can encompass risk relating to 
sustainability, such as climate risk.  Recently, studies5 have found serious shortcomings in 
companies’ risk disclosure dealing with climate change, even among companies whose strategies 
expose them to material risk from the effects of climate change and regulation designed to 
mitigate it.  Compensation arrangements that promote a short-term outlook or that focus 
exclusively on particular financial metrics can lead executives to pursue strategies that increase 
companies’ risk in this area.  Accordingly, disclosure of this impact should be required in the 
new section. 
 
 An analysis of the board’s role in succession planning would also be useful in enabling 
investors to understand how the board manages risk.  The Commission should require companies 
to disclose whether it has approved and maintains a CEO succession plan and, if it has, to 
describe the key terms of that plan.  Also of value to investors would be disclosure about whether 
CEO succession planning has been delegated to a board committee, and, if so, which one. 
 
 
 

                                                 
5 See, e.g., The Corporate Library, “Climate Risk Disclosure in SEC Filings: An Analysis of 10-K 
Reporting by Oil and Gas, Insurance, Coal, Transportation and Electric Power Companies,” June 2009. 


















